
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   09/21/16 

 
 

- 1 - 

 1.  TIME:  9:00   CASE#: MS16-0486 
CASE NAME: MALIK VS. KHAN 
HEARING ON MOTION TO CONSOLIDATE & STAY IN C16-01231 
FILED BY WASIM KHAN 
* TENTATIVE RULING: * 
 
See ruling on line 14. 
 

  

 2.  TIME:  9:00   CASE#: MSC13-01982 
CASE NAME: HOPKINS VS. COUNELIS 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY GEORGE COUENELIS M.D. 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation to 10/19/16 at 9:00 a.m. in Dept. 9. 
 

  

 3.  TIME:  9:00   CASE#: MSC14-01251 
CASE NAME: GABRIEL ALLENDE VS. DAVID BLACK 
CHECK FOR DISMISSAL AS TO THE COMPLAINT & CROSS-COMPLAINT 
* TENTATIVE RULING: * 
 
Dismissal now due only on the Complaint. 
 

  

 4.  TIME:  9:00   CASE#: MSC14-01875 
CASE NAME: WILLS VS GARCIA 
HEARING ON MOTION TO ENFORCE SETTLEMENT 
FILED BY LOIS J. WILLS 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation to 12/28/16 at 9:00 a.m. in Dept. 9. 
 

  

 5.  TIME:  9:00   CASE#: MSC14-02227 
CASE NAME: PARTIDA VS WALNUT CREEK GOLF CORP. 
HEARING ON MOTION TO CONTINUE TRIAL AND DISCOVERY CUT-OFF DATES 
FILED BY WALNUT CREEK GOLF CORPORATION 
* TENTATIVE RULING: * 
 
Appearance required. 
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 6.  TIME:  9:00   CASE#: MSC14-02341 
CASE NAME: NAVY FEDERAL CREDIT UNION VS. LUCINDA BRAINERD 
HEARING ON MOTION FOR EARNINGS WITHHOLDING ORDER ON SPOUSE'S WAGES 
FILED BY NAVY FEDERAL CREDIT UNION 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
 

  

 7.  TIME:  9:00   CASE#: MSC15-01372 
CASE NAME: CARLOS RAMIREZ VS. BRIAN J. WOODMANCY 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY CARLOS MANUEL RAMIREZ 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
 

  

 8.  TIME:  9:00   CASE#: MSC15-02052 
CASE NAME: CCC FLOOD AND WATER VS. EAMES 
HEARING ON DEMURRER TO CROSS-COMPLAINT of EAMES 
FILED BY CITY OF ANTIOCH 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by cross-defendant City of Antioch 
(the “City”). The Demurrer is directed to the cross-complaint filed in this matter by 
defendants and cross-complainants Gary A. Eames and Donna Ray Eames (collectively, 
“Eames”). 

This matter relates to an eminent domain action filed against Eames and others on 
November 9, 2015 by plaintiff/cross-defendant Contra Costa County Flood Control & 
Water Conservation District (the “District”).   

On May 16, 2016, Eames cross complained against the District and the City for pre-
condemnation/inverse condemnation damages under Klopping v. Whittier (1972) 8 Cal.3d 39 
(“Klopping”) and its progeny. The Demurrer followed. 

Evidentiary Matters 

Eames attempts to introduce, by way of counsel’s declaration, a document that is not attached 
to either the complaint or the cross-complaint. While this is improper in connection with the 
Court’s consideration of a demurrer, ultimately, the document is irrelevant to the disposition of 
the Demurrer. Accordingly, the Court declines to take judicial notice of it. See Aquila v. Super. 
Ct. (2007) 148 Cal.App.4th 556, 569, 575. 

The Demurrer 

The Demurrer argues that the cross-complaint fails to state facts sufficient to constitute a cause 
of action for pre-condemnation damages as against the City. To support this contention, the 
Demurrer makes three sub-arguments: (1) that allegations of conduct that pre-date the 
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“acquisition phase” are insufficient as a matter of law to state a precondemnation claim under 
Klopping; (2) that the City is not the condemning agency; and (3) that the action is time-barred 
on its face under Code of Civil Procedure (“CCP”) §§ 318 and 338(j). 

The Demurrer additionally argues that the cross-complaint is uncertain, in that it fails to identify 
specifically what conduct the City engaged in that harmed Eames. 

Relevant Allegations of Cross-Complaint 

As against the City, the cross-complaint alleges the following. The City was the agent and 
servant of the District. The City authorized and ratified the conduct of the District. (¶ 4.) The 
allegations of the eminent domain complaint are incorporated by reference to describe the 
District’s conduct. (¶ 5.)  

The City took action which caused the Eames to suffer a diminution in value of their property 
prior to the filing of the condemnation action. (¶ 8.) The City’s improper actions have been 
continuous since 2007. (¶ 10.)  

On June 11, 2007, counsel for Les Schwab Tires stated in a letter that after a meeting with City 
officials (among others), their eyes were opened to issues surrounding lease negotiations. (¶ 
11.) On December 5, 2012, a senior planner with the City informed a prospective tenant that all 
or party of the building would be subject to a taking in the future. (¶ 12.) A cloud of 
condemnation has fallen over the relevant property, and because of the City’s condemnation 
efforts, Eames has lost value in the property. (¶ 13.)  

The City and the District jointly planned, designed, approved, and intent to construct, operate, 
and maintain the relevant project. The City and the District have joint planning, construction, and 
financing duties for the project. (¶ 17.) As a result of the planning, design, approval, 
construction, operation, and maintenance of the public project, and of eminent domain actions of 
the City and District, Eames has suffered damage. (¶ 18.) 

At bottom, the cross-complaint alleges two specific instances of conduct by either the City or the 
District that allegedly resulted in damage. A meeting between City and County representations 
and counsel for Les Schwab Tires apparently in or around June 2007 (¶ 11), and a December 
2012 remark made by a senior planner with the City. (¶ 12.) 

To state a cause of action for pre-condemnation damages against the City, Eames must allege: 

(1) that the public authority acted improperly either by unreasonably delaying eminent 
domain action following an announcement of an intent to condemn or by other 
unreasonable conduct prior to condemnation; and 

(2) As a result of such action the property in question suffered a diminution in market value. 

Klopping at p. 52. 

The allegations of the cross-complaint appear to allege only the second type of wrongful 
conduct, i.e., “other unreasonable conduct prior to condemnation.” 

The disposition of the Demurrer is controlled by Terminals Equip. Co. v. City (1990) 221 
Cal.App.3d 234 (“Terminals”).  
 
In Terminals, the First District Court of Appeal considered a claim for precondemnation 
damages based on Klopping. Id. at p. 245. The claim for damages was based on allegations 
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that “through the years, various unnamed persons have made informal representations to the 
effect that respondents intended to acquire the Property by purchase or condemnation.” Id. at p. 
246. 
 
Terminals found these allegations insufficient. “In order for any right to precondemnation 
damages to accrue … there must have been either some formal announcement by the 
condemning agency of its intention to condemn, or some other official act or expression of intent 
to acquire the property in question.” Id. at p. 245. 
 
Here, the eminent domain action was filed in November 2015. Exhibit A to the eminent domain 
complaint discloses that the relevant resolution of necessity was adopted on September 22, 
2015. The cross-complaint does not allege any other act by the City that could constitute a 
“formal announcement” or “official act.” As noted above, the only alleged misconduct occurred in 
2007 and 2012 – well before 2015. Allegations regarding a city planner’s remark in 2012 or a 
meeting in 2007 are insufficient under Terminals. 
 
Because the Court finds that the cross-complaint is insufficient on the first ground raised by the 
Demurrer, and because the Court will permit leave to amend, the Court need not, and therefore 
does not, reach the other grounds raised by the Demurrer. 
 
The Demurrer is sustained with leave to amend. If Eames elects to amend in response to this 
ruling, a First Amended Cross-Complaint shall be served and filed on or before October 24, 
2016. In the service of clarity, the Court notes that the leave to amend it is granting here is 
expansive. The leave to amend is not limited to alleging additional facts concerning the defect 
relied upon by the Court above in sustaining the Demurrer. 
 

  

 9.  TIME:  9:00   CASE#: MSC15-02347 
CASE NAME: PENTAGON FEDERAL CREDIT UNION VS. JAMES MIJARES 
HEARING ON MOTION TO COMPEL RESPONSE TO REQUEST FOR PRODUCTION 
OF DOCUMENTS  /  FILED BY JAMES MIJARES 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
 

  

10.  TIME:  9:00   CASE#: MSC16-00801 
CASE NAME: WEST VS BALLESTEROS 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of WEST 
FILED BY KARLA BALLESTEROS, CONTRA COSTA COUNTY 
* TENTATIVE RULING: * 
 
Hearing continued by Court to 11/9/16 at 9:00 a.m. 
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11.  TIME:  9:00   CASE#: MSC16-00801 
CASE NAME: WEST VS BALLESTEROS 
HEARING ON MOTION TO STRIKE CLAIM FOR PUNITIVE DAMAGES 
FILED BY KARLA BALLESTEROS, CONTRA COSTA COUNTY 
* TENTATIVE RULING: * 
 
Hearing continued by Court to 11/9/16 at 9:00 a.m. 
 

  

12.  TIME:  9:00   CASE#: MSC16-00813 
CASE NAME: FIRESTONE VS. LEVERAGE CAPITAL 
HEARING ON PETITION TO COMPEL ARBITRATION & FOR STAY OF PROCEEDINGS 
FILED BY LEVERAGE CAPITAL MANAGEMENT, LLC, WILFRED 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation to 10/5/16 at 9:00 a.m. in Dept. 9. 
 

  

13.  TIME:  9:00   CASE#: MSC16-00813 
CASE NAME: FIRESTONE VS. LEVERAGE CAPITAL 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation to 10/5/16 at 9:00 a.m. in Dept. 9. 
 

  

14.  TIME:  9:00   CASE#: MSC16-01231 
CASE NAME: KHAN VS. MALIK 
HEARING ON MOTION TO CONSOLIDATE ACTIONS AND STAY OF UD ACTION 
FILED BY WASIM KHAN, SHAZLI KHAN 
* TENTATIVE RULING: * 
 

Plaintiffs Wasim Khan and Shazli Khan’s motion for to consolidate cases Khan v. Malik 

(MSC16-01231) and Malik v. Khan (MS16-0486) is denied.  However, the Court finds that the 

unlawful detainer action (MS16-0486) should be stayed, subject to certain conditions. The 

Khans’ request for judicial notice of the complaints in both actions and the notice of pendency of 

action are granted.  

 Common Questions of Law or Fact 

When deciding whether or not to consolidate two cases, the Court looks primarily at 

whether the actions involve common questions of law or fact. (Code of Civ. Proc. §1048(a).) The 

Court also considers whether consolidation would prejudice the parties. (See, e.g. State Farm 

Mut. Auto. Ins. Co. v. Superior Court of San Francisco (1956) 47 Cal.2d 428, 432.) 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   09/21/16 

 
 

- 6 - 

Here there is at least one common question of fact. Malik alleges that he is the owner of 

1342 Knolls Creek Drive, Danville (the “Property”), which is a fact he must prove in order to be 

successful in the unlawful detainer proceeding. (See Code of Civ. Proc. §1166(a)(2).) Although 

Wasim Khan has not answered the unlawful detainer complaint, it is clear from the Khans’ 

complaint against Malik, as well as this motion, that the Khans intends to argue that they are the 

rightful owners of the Property in both the unlawful detainer case and in this case. Thus, both 

cases involve a common question of fact.  

Malik argues that there are no common questions of fact because the Khans’ claim for 

title to the Property is invalid. Malik’s argument fails for two reasons. First, Malik failed to provide 

authority that holds that a court can consider the merits of one action when determining whether 

or not it shares common issues of fact or law with another action. Second, Malik has not 

convinced that Court that the Khans’ complaint does not allege a valid claim to title of the 

Property. Malik makes an argument regarding adverse possession, which is the tenth cause of 

action in the Khans’ complaint. Even if the Court accepts this argument, it would not invalidate 

the Khans’ other claims regarding their right to the Property, which include the second, eighth 

and eleventh causes of action. For all non-adverse possession causes of action, it appears that 

Malik is arguing that the Khans’ claim to title fail because the Khans relinquished their rights in 

the short sale of the Property. Malik makes this argument without citation to any legal authority 

or  legal analysis. The Court does not accept this argument. (See, e.g. California Rules of Court, 

Rule 3.1113(b) [“The memorandum must contain a statement of facts, a concise statement of 

the law, evidence and arguments relied on, and a discussion of the statutes, cases, and 

textbooks cited in support of the position advanced.”].) 

Consolidation vs. Stay  

Having found that the two cases involve common questions of fact, the Court must now 

decide whether to consolidate the two cases or stay the unlawful detainer case. “When an 

unlawful detainer proceeding and an unlimited action concerning title to the property are 

simultaneously pending, the trial court in which the unlimited action is pending [1] may stay the 

unlawful detainer action until the issue of title is resolved in the unlimited action, or [2] it may 

consolidate the actions.”(Martin-Bragg v. Moore (2013) 219 Cal.App.4th 367, 385 (bracketed 

numbers added); see also Code of Civ. Proc. §1170.5.)   

The Court finds that staying the unlawful detainer action is the more practical option, 

given that a regular civil action and an unlawful detainer action are inherently incompatible 

proceedings. The Court also finds that staying the unlawful detainer action without imposing 

reasonable conditions would be inequitable. (See, Martin-Bragg, supra, 219 Cal.App.4th at 391 

[in this context each side’s “rights and needs might be balanced”]; See also, id., at 393 [“trial 

courts have available options to address plaintiffs' legitimate rights and need for protection from 

unjustified delay of the unlawful detainer proceeding”].) 

Conditions of Stay 
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The Court finds that in order to stay the unlawful detainer proceeding, certain reasonable 

conditions must be imposed. The Court intends to order the Khans to pay $5,168 per month 

while the unlawful detainer case is stayed. The Kahns agreed to pay $5,160 per month during 

the stay, but the verified unlawful detainer complaint states the monthly amount is $5,168 per 

month and the Court has decides to use the amount alleged in the complaint.  

The Court is somewhat concerned about Malik’s ability to pay the mortgage, insurance 

and property taxes if Malik is not receiving rent payments from the Khans. However, if neither 

party contests the tentative then the Court will assume that this is not a concern for the parties.  

If no one contests the tentative then the Court orders the Khans to pay $5,168 per 

month, on or before the first of the month, to the law firm of Lvovich & Szucsko while the 

unlawful detainer case is stayed. The law firm will hold these funds in a trust account until 

further order of this Court.  

If either party contests the tentative (including providing proper notice the opposing 

party and this Court), then the Court will consider other options for avoiding prejudice to Malik. 

In such an event, the parties should be prepared to discuss options for avoiding prejudice. The 

Court is considering ordering the Khans to pay the mortgage, insurance and property taxes on 

the Property up to $5,168 per month, and that if these payments do not total $5,168 per month 

then the remaining amount would be paid into a trust account held by the law firm of Lvovich & 

Szucsko. These payments shall be due on or before the first of the month, unless the parties 

convince the Court that another payment date is preferable. The Khans would also provide proof 

of any payments made on the Property to Malik is a timely manner and at least once per month. 

Any money in the trust account would be held by the law firm until further order of this Court. 

 

  

15.  TIME:  9:00   CASE#: MSL14-03676 
CASE NAME: LOBEL VS JOHNSON 
HEARING ON CLAIM OF EXEMPTION 
FILED BY LOBEL FINANCIAL CORP. 
* TENTATIVE RULING: * 
 
$65.00 per pay period shall be withhold from judgment debtor’s income and released to 
judgment creditor. 

  

16.  TIME:  9:00   CASE#: MSL14-03901 
CASE NAME: ARROWOOD VS DAVIS 
HEARING ON MOTION TO TAX COSTS 
FILED BY ARROWOOD INDEMNITY COMPANY 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
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17.  TIME:  9:00   CASE#: MSL14-04305 
CASE NAME: MURRAY VS. VISTA DIABLO 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY VISTA DIABLO MOBILE ESTATES, L.P. 
* TENTATIVE RULING: * 
 
Continued by the Court to 10/26/16, 9AM, D9. 
 

  

18.  TIME:  9:00   CASE#: MSL15-03741 
CASE NAME: CAVALRY SPV VS. REDDY 
HEARING ON DEMURRER TO 1st Amended CONSUMER CREDIT COLLECTIONS 
COMPLAINT (CRC 3.740)  /  FILED BY JESSICA REDDY 
* TENTATIVE RULING: * 
 
Demurrer sustained with 15 days leave to amend. 
 

  

19.  TIME:  9:00   CASE#: MSN16-0737 
CASE NAME: EXIDE TECHNOLOGIES VS. CALIFORNIA DEPT. OF PUBLIC HEALTH 
HEARING ON OSC RE: WHY WRIT OF MANDATE SHOULD NOT ISSUE 
SET BY EXIDE TECHNOLOGIES 
* TENTATIVE RULING: * 
 
Continued by stipulation to 10/5/16 at 9:00 a.m. in Dept. 9. 
 
 

 

 


